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COURT  CONSIDERS SCOPE OF 
WHISTLE-BLOWER PROTECTION

Parliament of Canada; or 

(b) has testified or may be called on to testify in 
an investigation or proceeding pursuant to an Act 

Section 74 of The Labour Standards Act contains a or an Act of the Parliament of Canada.
form of “whistle-blower law” aimed at protecting 
employees from reprisals for reporting wrongdoing (2)  Subsection (1) does not apply where the 
relating to the employer's business.  The scope of that actions of an employee are vexatious.
protection was at issue in the recent case of  Merk v. 

The Provincial Court trial judge found beyond a International Association of Bridge, Structural, 
reasonable doubt that Merk was dismissed because she Ornamental and Reinforcing Iron Workers, Local 771 
complained to the international union about the (2003 SKCA 103).
expense reimbursements.  However, in the opinion of 

Linda Merk was employed for a number of years as the trial judge, the international union was not a 
office manager and bookkeeper of a local union.  She “lawful authority” within the meaning of section 74.  
became concerned with expense reimbursements As regards the police, who would be a “lawful 
being claimed by two of her superiors, including the authority”, the trial judge found that the threat to go to 
local's business agent.  Merk initially raised those the police was not the reason for the dismissal, noting 
concerns with the business agent, who brushed them that the termination of employment was authorized 
aside.  Merk subsequently reported the activities to an (albeit not implemented) before the threat.  In the 
internal investigator assigned by the international result, the trial judge held that Merk was not dismissed 
union to look into the complaints.  The result of the because she was proposing to report the activities to a 
investigation, which the trial judge found to be lawful authority.  The local union was acquitted.
ridiculous and inappropriate, was essentially a finding 

On appeal from the acquittal to the Court of Queen's that the only problem was that the local union bylaws 
Bench, the appellate judge accepted the trial judge's did not contain a specific prohibition on collecting 
legal conclusion as to the meaning of “lawful more than once for the same expenses.
authority”.  However, on the appellate judge's view of 

Following the investigation report, the executive board various undisputed facts, the termination must have 
of the local union authorized the termination of Merk's been influenced by the threat to go to the police, if not 
employment.  It was several weeks, however, before the actual report to the police.  The decision of the 
the dismissal was carried out.  In the meantime, Merk Provincial Court was therefore overturned and a 
had written to the general president of the international conviction substituted for the acquittal.
union alluding to a potential visit to the police and, 

The local union appealed to the Saskatchewan Court of upon receiving no response to that letter, attended at the 
Appeal, which released its decision on October 21,  Regina police station to lodge a criminal complaint.
2003.  In a judgment written by Gerwing J.A. 

Section 74 reads as follows: (concurred in by Tallis J.A.), the majority of the Court 
restored the acquittal.  The majority held that the issue 

74(1)  No employer shall discharge or threaten to of which factors were causal to the dismissal was a 
discharge or in any manner discriminate against an question of fact for the trial judge and, as there was 
employee because the employee: evidence to support the trial judge's 

conclusions, an appellate court should not 
(a) has reported or proposed to report to a lawful interfere.  With respect to the meaning of 
authority any activity that is or is likely to result in “lawful authority”, Justice Gerwing held 
an offence pursuant to an Act or an Act of the that the use of “lawful authority” in close 
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juxtaposition to “offence pursuant to an Act or an Act of and on December 28, 1998 told her employer that she 
the Parliament of Canada” indicates that the lawful was able to return to work.  Her employer advised that 
authority must be one which has capacity to deal with she was being laid off due to a shortage of work. In her 
the reported conduct as an offence. absence the farm had hired a probationary replacement 

who stayed on with the farm after her layoff.
Justice Cameron, in dissent, disagreed with the 
interpretation of section 74.  He found that the Masters filed a complaint alleging discrimination on the 
expression “lawful authority” covers more than just basis of physical disability.  The employer argued that 
peace officers and others empowered by law to enforce its actions were not discriminatory because Masters' 
the statute to which the suspected wrongdoing relates.  illness and period of recovery did not last long enough 
In looking to the object of section 74, he stated, “[t]he to constitute a physical disability for the purposes of 
section recognizes the practical and ethical dilemma Alberta's human rights legislation.
faced by employees in reporting wrongdoing to 

The board of inquiry found in favour of Masters.  It someone in authority, torn as they often are between, on 
examined the definition of "physical disability" found the one hand, a sense of wanting to do what seems right 
in Alberta's Human Rights, Citizenship and and, on the other, a sense of fear of the repercussions 
Multiculturalism Act. It includes "any degree of should they do so”.  In the view of Cameron J.A., the 
physical disability…that is caused by bodily injury, aim of section 74 is best attained by interpreting “lawful 
birth defect or illness". The Board declined to limit the authority” liberally, as extending to persons possessed 
phrase to severe or prolonged disabilities of indefinite of corporate authority recognized by law to act upon the 
duration.  Masters received an award for damages and reported wrongdoing.  In Merk's situation, this would 
lost wages.include the general president of the international union 

and the investigator appointed by the general president, 
The Masters decision expands upon an earlier decision being persons possessed of authority of one kind or 
of a Saskatchewan board of inquiry in Shirley v. Eecol another in respect of the matter, derived from their 
Electric (Sask.) Ltd. (2001), C.L.L.C. 230-021.  Shirley offices and the constitution of the Iron Workers Union.
was an accounts receivables clerk who sustained a 
whiplash injury in a car accident on April 7, 1999.  The In light of the Merk decision and the heightened 
following morning, she notified her employer that she concern in the post-Enron environment of fostering an 
was injured and would not be able to report for work ethical work place, one wonders if there will be further 
that day.  Her supervisor told her to take the time she legislation in this area, perhaps a more sophisticated 
needed to recover.  Approximately two weeks later, she form of whistle-blower law where internal as well as 
made an attempt to return to work but was unable to put external disclosure of wrongdoing is protected.
in a full day.  Her supervisor again advised her to get 
better before coming back to work.

She was treated by a physiotherapist.  Saskatchewan 
Government Insurance performed an assessment and 

An issue which has not received significant approved a graduated-return-to-work program with her 
consideration by human rights tribunals is whether employer.  The employer refused to participate, 
short term illnesses or injuries constitute a physical requiring that she not return until she had recovered 
disability. Two recent decisions have arguably fully from the accident.
expanded its scope to include both.

She continued treatment and two months later was 
In Masters v. Willow Butte Cattle Co. (2003), C.L.L.C. notified that she had been terminated because she could 
230-003, a panel established by the Alberta Human not provide a definite date for her return to work. She 
Rights and Citizenship Commission considered a filed a complaint under Saskatchewan's Human Rights 
complaint by Kathy Masters who had worked as a pen Code arguing that she had been discriminated against 
rider on the Willow Butte cattle farm. She sustained a on the basis of a physical disability.
lower back injury on the job when a horse she was 
riding tripped, fell and rolled over her.  She was initially The employer argued that her condition did not 
away from work on short-term disability for one month constitute a "physical disability" as defined in the 
receiving treatment for her back injury. Human Rights Code.  Like the corresponding Alberta 

legislation, Saskatchewan's Code at the time defined 
Masters returned to work. Several months later she "physical disability" as "any degree of physical 
developed the symptoms of a bladder infection and was disability…that is caused by bodily injury, birth defect 
hospitalized.  Exploratory surgery revealed that her or illness…."  The board found for the complainant but 
appendix had burst and a fallopian tube had been lost.  declined to determine "whether a transitory condition 
She was released from hospital on November 1, 1998 of short duration such as a broken ankle or a flu can be a 
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disability". The board was satisfied that her injury was The Tribunal noted that while the initial burden was on 
indeed a physical disability because it "caused her high the complainant to prove prima facie discrimination, 
levels of pain…that persisted for months after the once this had been met it shifted to the employer to 
injury".  She also received an award for damages and provide a reasonable explanation for its actions.  If 
compensation for lost wages. apparently reasonable, the complainant then must 

prove that discrimination was the true motivation. In 
Willow Butte and Eecol Electric challenge the view that order for the complainant to succeed discrimination 
a disability must be permanent (or at least long lasting) need only be a factor in the decision.  
in order to merit the protection of human rights 
legislation.  Employers and employees alike must be The Tribunal found that the compla inant had 
sensitive to the increasingly liberal interpretation of the established a prima facie case of discrimination and 
term "physical disability" and understand that an that the employer had failed to establish a reasonable 
employee suffering only from a short-term illness and explanation for its behaviour.  Of particular relevance 
its consequences may now be protected under human in this finding was the fact that the notes of the 
rights laws. interviews were not helpful and none of the 

interviewers could recall the interview. 

This decision demonstrates the importance of keeping 
thorough records during the interview process.  There 
is always a possibility that a candidate may bring a 

A recent decision of the Canadian Human Rights complaint alleging discrimination or other misconduct. 
Tribunal illustrates the importance for employers of A thorough record is required to credibly and 
keeping accurate records during the hiring process. In effectively counter  such allegations.
Premakumar v. Air Canada, [2002] C.H.R.D. No. 3 
(CHRT) the Sri Lankan complainant applied for a job 
with the airline.  He was not hired and filed a complaint 
alleging that his nationality, race, colour and/or ethnic 
origin were factors in the decision not to hire him.

The Supreme Court of Canada recently considered the 
weight that an arbitrator must give as a matter of law to He had worked for the airline in 1995 and had received 
a criminal conviction at an arbitration.  very good performance reviews. In 1998 he applied for 

a position which was similar in nature to the one which 
In C.U.P.E., Local 79 v. City of Toronto and Stanley, he had held in 1995.  Two individuals interviewed the 
Glenn Oliver worked as a recreation instructor for the complainant on behalf of the employer.  Only one of the 
City of Toronto. He was charged and convicted of interviewers kept notes, but these were not very 
sexually assaulting a boy under his supervision.  The thorough and proved to be inaccurate.
conviction was affirmed on appeal. The City of Toronto 
terminated Oliver shortly after his conviction and During the interview process the complainant was 
Oliver grieved his dismissal. At the hearing, the City asked a series of questions.  He testified at the hearing 
submitted the complainant's testimony from the that his answers were thorough and outlined specific 
criminal trial in support of its decision. The arbitrator examples of his job experience and qualifications.  The 
ruled that the criminal conviction was admissible but interviewer's notes were inconsistent with the 
not conclusive and that the presumption it raised had complainant's testimony.  The interviewer testified that 
been rebutted by Oliver's testimony at the hearing. He he always wrote down a candidate's responses in an 
concluded that Oliver had been dismissed without interview, but the complainant's interview record 
cause.disclosed several questions to which the interviewer 

had recorded no answers. The interviewer's 
In Ontario Public Service Employees Union v. The explanation was not consistent with other interview 
Queen., Jack White and Mohan Samaroo were each records and the Tribunal found him not to be a credible 
convicted of sexually assaulting people under their witness.  
care. Their appeals were dismissed and White and 
Samaroo were subsequently terminated from their The interviewer had also written a derogatory comment 
employment on the basis of their convictions. The at the end of his interview notes questioning why the 
O.P.S.E.U. grieved their dismissals to the Ontario complainant had been hired in the first place. For the 
Crown Employees Settlement Board. The Tribunal this signified a lack of respect for the 
arbitration board held that the convictions were complainant.  The Tribunal examined the resumes and 
admissible as evidence but were not conclusive, interview notes of the successful candidates and found 
and that rebuttal evidence could be the complainant was at least as well qualified, if not 
tendered.  In White's case, the Board held more so, than many of the candidates who were hired.
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that the presumption raised by his criminal conviction majority held that the standard of review of the 
had been rebutted and he had been wrongfully arbitrator's decision was correctness.
dismissed. The Board adjourned Samaroo's hearing 

Justice Arbour held for the majority that the arbitrator pending an appeal to the Divisional Court.
was required as a matter of law to give full effect to the 

The Divisional Court heard applications for judicial criminal conviction and that, as a result of his failure to 
review in both the C.U.P.E. and O.P.S.E.U. cases at the do so, he had reached a patently unreasonable decision. 
same time.  In both cases the Divisional Court granted The Court held that the primary concern in such a case 
the applications for judicial review and the decisions of was the integrity of the criminal process and the 
the arbitrators were quashed on the basis that re- authority of the criminal verdict. The appropriate 
litigation of the criminal cases was barred by the doctrine to be applied to prevent the re-litigation of the 
doctrines of collateral attack, issue estoppel and abuse criminal conviction at arbitration is the common law 
of process.  In particular, the Court held that the doctrine of abuse of process. Issue estoppel to avoid 
doctrine of abuse of process prevented a collateral duplicate proceedings was secondary. The doctrine of 
attack from being made upon a final decision of another collateral attack, which prevents actions taken in the 
court where the party had a “full opportunity of wrong forum to overturn convictions, was also held not 
contesting the decision”.  to apply.  The unions did not challenge the legal 

authority of the convictions.  
The Ontario Court of Appeal dismissed the appeal 
brought by the unions but rejected the rationale adopted Citing examples such as fraud or dishonesty at the first 
by the lower Court and held that the doctrines of proceeding, the discovery of new evidence and the 
collateral attack, issue estoppel and abuse of process requirement of fairness, the Court noted that there may 
did not apply.  The Court determined that finality be instances where re-litigation during arbitration 
concerns must be given paramountcy over the unions' might enhance, rather than impeach, the integrity of the 
claim to an entitlement to re-litigate the criminal judicial system.  
conviction. The unions appealed both cases to the 

Narrow exceptions aside, the decision of the Supreme Supreme Court of Canada.  
Court of Canada should put an end to employees and 

The Supreme Court unanimously agreed that the unions trying to re-litigate criminal convictions 
appeals by the unions in both cases should be dismissed through the arbitration process.
on the basis of the doctrine of abuse of process. The 
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IN SASKATOON CONTACT:

KEVIN WILSON (306) 975-7103
JEAN TORRENS (306) 975-7113
LEAH SCHATZ (306) 975-7100

after April 1/04

ANGELA SMALLEY (306) 975-7105
TOM MOLLOY, O.C., Q.C. (306) 975-7117
1500 - 410 - 22nd Street East
Saskatoon SK  S7K 5T6
Phone: (306) 975-7100
Fax: (306) 975-7145

IN CALGARY CONTACT:

ROB GARDEN, Q.C. (403) 693-4304
KELLY NICHOLSON (403) 693-4306
4505 Canterra Tower
400 - 3rd Avenue S.W.
Calgary AB  T2P 4H2
Phone: (403) 693-4302
Fax: (403) 263-4302

IN REGINA CONTACT:

LARRY LEBLANC, Q.C. (306) 347-8419
BOB RICHARDS, Q.C. (306) 347-8423
BRIAN KENNY, Q.C. (306) 347-8421
EILEEN LIBBY (306) 347-8450
DERON KUSKI (306) 347-8404
D.K. MACPHERSON, Q.C.(306) 347-8410
1500 - 1874 Scarth Street
Regina SK  S4P 4E9
Phone: (306) 347-8000
Fax: (306) 352-5250

MARK YOUR CALENDARS!
The next MLT Labour Seminar will take place on April 28 in Saskatoon and April 29 in 
Regina. See the enclosed Seminar Agenda and Registration Form and plan to attend!

WELCOME!
To Leah Schatz who will be joining our 
Saskatoon Labour Group on April 1 from 
SAHO.

CONGRATULATIONS!
To Brian Kenny, Q.C. of our Regina 
Labour Group on his recent appointment 
as Queen's Counsel.
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